Georgetown University Law Center

Scholarship @ GEORGETOWN LAW

2007

Substitution of Paid Leave
Workplace Flexibility 2010, Georgetown University Law Center

This paper can be downloaded free of charge from:
http://scholarship.law.georgetown.edu/legal/36

This open-access article is brought to you by the Georgetown Law Library. Posted with permission of the author.
Follow this and additional works at: http://scholarship.law.georgetown.edu/legal
Part of the Labor and Employment Law Commons, Labor Relations Commons, and the Public Policy Commons

Workplace Flexibility 2010
Summer 2007

SUBSTITUTION OF PAID LEAVE)
DOL Topic: D 1
PART ONE OF THIS MEMORANDUM PROVIDES A SUMMARY OF
QUESTIONS ASKED AND COMMENTS SUBMITTED IN RESPONSE TO THE
DOL REQUEST FOR INFORMATION (“RFI”) ABOUT THE SUBSTITUTION OF
PAID LEAVE FOR FMLA LEAVE.2
PART TWO OF THIS MEMORANDUM CONTAINS THE RELEVANT
STATUTORY AND REGULATORY TEXT. PART TWO ALSO LISTS OTHER
SOURCES CITED IN THE COMMENTS ABOUT THIS TOPIC.
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)
ISSUE: The Impact of Prohibiting the Application of Employers’ Normal Leave
Policies to FMLA Leave
)
!) The RFI asked: What is the impact of 29 C.F.R. § 825.207, which bars the
application of an employer’s normal leave policies to the substitution of paid
vacation or personal leave? 48/)@K.L)$5/6&*&6,JJN)$%,%/$)%8,%),()/;5J'N//);,N)('%)
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'0/9),(N)$"#$%&%"%&'()'*)0,6,%&'()'9)5/9$'(,J)J/,0/?))2'/$)I&0&(I)/;5J'N//$)%8/),#&J&%N)
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'%8/9H&$/)#/)"(5,&-g)
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))
ISSUE: The Impact of Paid Leave on FMLA Leave
)
!) The RFI asked: Does the existence of paid leave affect the nature and type of
FMLA leave used? 48/) 23.) $'"I8%) 6';;/(%$) ,#'"%) H8/%8/9) <=) >?@?A?) BC<D?<EF)
&(*J"/(6/$) %8/) (,%"9/) '*) @K.L) J/,0/) "$/-) #N) /;5J'N//$?) ) 48/) A@U) 59'0&-/-) %8/)
*'JJ'H&(I)/a,;5J/7)),()/;5J'N//)H&%8)5,&-)$&6Q)J/,0/)6'"J-)9/:"/$%)&(%/9;&%%/(%)J/,0/)
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ISSUE: The Use of Paid Leave to Cover Short Absences from Work
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%8/)(//-)*'9)5,&-)$&6Q)J/,0/? h,68)#'J-1*,6/-)8/,-&(I)#/J'H)$/%$)*'9%8),)5,9%&6"J,9)$"#i/6%)
'*) 6';;/(%,9N) *9';) /;5J'N//) '9I,(&M,%&'($G) ,(-) &$) *'JJ'H/-) #N) /a5J,(,%'9N) %/a%)
-/$69&#&(I)%8/)6';;/(%$),#'"%)%8&$)$"#i/6%)&();'9/)-/%,&J?)
!) Employee Discretion over Substitution of Paid Leave
o) h;5J'N//)'9I,(&M,%&'($)$%,%/)%8,%)%8/9/)&$)&($"**&6&/(%)-,%,)%'),(,JNM/)%8/)&;5,6%)
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Y_+,9%(/9$8&5`[)-/*/(-$)%8/)/a&$%&(I)9/I"J,%&'()#/6,"$/)&%)I9,(%$)/;5J'N//$)%8/)
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,I9//;/(%?))
!) The Impact of Paid Leave on FMLA Leave
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/;5J'N/9$) 9/:"&9/) %8/;) %') "$/) 5,&-) J/,0/) *'9) @K.L) 5"95'$/$G) @K.L) J/,0/1
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o) h;5J'N//$R)!"II/$%/-)>8,(I/7))K'-&*N)%8/)9/I"J,%&'($)%'),JJ'H)'(JN)/;5J'N//$)
%')$"#$%&%"%/)5,&-)J/,0/)*'9)@K.L)J/,0/?
!) Use of Paid Leave to Cover Short-term Absences
o) h;5J'N//$) 9/5'9%) %8,%) $%"-&/$) 8,0/) $8'H() %8,%) ,J;'$%) 8,J*) '*) L;/9&6,()
/;5J'N//$)-')('%)8,0/)5,&-)$&6Q)J/,0/G)H8&68)$"II/$%$)%8,%);,(N)/;5J'N//$)-')
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)
PART TWO
)
THE APPLICABLE STATUTORY SECTIONS AND REGULATORY PROVISIONS RELATED TO TOPIC D HAVE
BEEN EXCERPTED BELOW. THESE PROVISIONS WERE NOT NECESSARILY CITED IN THE RFI. )
)
STATUTE
29 U.S.C. § 2612
)
Y,[)U()I/(/9,J)
YW[)h(%&%J/;/(%)%')J/,0/)
!"#i/6%) %') $/6%&'() <cWO) '*) %8&$) %&%J/G c ) ,() /J&I&#J/) /;5J'N//) $8,JJ) #/) /(%&%J/-) %') ,) %'%,J) '*) W<) H'9QH//Q$) '*) J/,0/)
-"9&(I),(N)W<1;'(%8)5/9&'-)*'9)'(/)'9);'9/)'*)%8/)*'JJ'H&(I7)
YL[)d/6,"$/)'*)%8/)#&9%8)'*),)$'()'9)-,"I8%/9)'*)%8/)/;5J'N//),(-)&()'9-/9)%')6,9/)*'9)$"68)$'()'9)-,"I8%/9?)
Yd[)d/6,"$/)'*)%8/)5J,6/;/(%)'*),)$'()'9)-,"I8%/9)H&%8)%8/)/;5J'N//)*'9),-'5%&'()'9)*'$%/9)6,9/?)
Y>[)U()'9-/9)%')6,9/)*'9)%8/)$5'"$/G)'9),)$'(G)-,"I8%/9G)'9)5,9/(%G)'*)%8/)/;5J'N//G)&*)$"68)$5'"$/G)$'(G)-,"I8%/9G)
'9)5,9/(%)8,$),)$/9&'"$)8/,J%8)6'(-&%&'(?)
Y2[)d/6,"$/)'*),)$/9&'"$)8/,J%8)6'(-&%&'()%8,%);,Q/$)%8/)/;5J'N//)"(,#J/)%')5/9*'9;)%8/)*"(6%&'($)'*)%8/)5'$&%&'()
'*)$"68)/;5J'N//?)?)?)?))
Y-[)A/J,%&'($8&5)%')5,&-)J/,0/)
YW[)b(5,&-)J/,0/)
U*),()/;5J'N/9)59'0&-/$)5,&-)J/,0/)*'9)*/H/9)%8,()W<)H'9QH//Q$G)%8/),--&%&'(,J)H//Q$)'*)J/,0/)(/6/$$,9N)%'),%%,&()
%8/)W<)H'9QH//Q$)'*)J/,0/)9/:"&9/-)"(-/9)%8&$)$"#68,5%/9);,N)#/)59'0&-/-)H&%8'"%)6';5/($,%&'(?)
)
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Y<[)!"#$%&%"%&'()'*)5,&-)J/,0/)
YL[)U()I/(/9,J)
An eligible employee may elect, or an employer may require the employee, to substitute any of the
accrued paid vacation leave, personal leave, or family leave of the employee for leave) 59'0&-/-) "(-/9)
$"#5,9,I9,58)YL[G)Yd[G)'9)Y>[)'*)$"#$/6%&'()Y,[YW[)'*)%8&$)$/6%&'()*'9),(N)5,9%)'*)%8/)W<1H//Q)5/9&'-)'*)$"68)J/,0/)
"(-/9)$"68)$"#$/6%&'(?)
Yd[)!/9&'"$)8/,J%8)6'(-&%&'()
An eligible employee may elect, or an employer may require the employee, to substitute any of the
accrued paid vacation leave, personal leave, or medical or sick leave of the employee for leave 59'0&-/-)
"(-/9) $"#5,9,I9,58) Y>[) '9) Y2[) '*) $"#$/6%&'() Y,[YW[) '*) %8&$) $/6%&'() *'9) ,(N) 5,9%) '*)%8/) W<1H//Q) 5/9&'-) '*) $"68)
J/,0/)"(-/9)$"68)$"#$/6%&'(G)except that nothing in this subchapter shall require an employer to provide
paid sick leave or paid medical leave in any situation in which such employer would not normally
provide any such paid leave.)
REGULATION
29 C.F.R. § 825.207
Y,[) ^/(/9,JJNG) @K.L) J/,0/) &$) "(5,&-?) P'H/0/9G) "(-/9) %8/) 6&96";$%,(6/$) -/$69&#/-) &() %8&$) $/6%&'(G) FMLA permits an
eligible employee to choose to substitute paid leave for FMLA leave. If an employee does not choose to $"#$%&%"%/)
,669"/-) 5,&-) J/,0/G the employer may require the employee to substitute accrued paid leave for FMLA leave.
)

Y#[) V8/9/) ,() /;5J'N//) 8,$) /,9(/-) '9) ,669"/-) 5,&-) vacation, personal or family leaveG) %8,%) 5,&-) J/,0/) ;,N) #/)
$"#$%&%"%/-)*'9),JJ)'9)5,9%)'*),(N)Y'%8/9H&$/[)"(5,&-)@K.L)J/,0/)9/J,%&(I)%')birth, placement of a child for adoption or
foster care, or care for a spouse, child or parent who has a serious health condition?) 48/) %/9;) j*,;&JN) J/,0/j) ,$)
"$/-)&()@K.L)9/*/9$)%')5,&-)J/,0/)59'0&-/-)#N)%8/)/;5J'N/9)6'0/9&(I)%8/)5,9%&6"J,9)6&96";$%,(6/$)*'9)H8&68)%8/)/;5J'N//)
$//Q$)J/,0/)*'9)/&%8/9)%8/)#&9%8)'*),)68&J-),(-)%')6,9/)*'9)$"68)68&J-G)5J,6/;/(%)'*),)68&J-)*'9),-'5%&'()'9)*'$%/9)6,9/G)'9)6,9/)
*'9),)$5'"$/G)68&J-)'9)5,9/(%)H&%8),)$/9&'"$)8/,J%8)6'(-&%&'(?)@'9)/a,;5J/, if the employer's leave plan allows use of
!"#$%&%"%&'()'*)+,&-)./,0/)11)23.)4'5&67)2)
)
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family leave to care for a child but not for a parent, the employer is not required to allow accrued family leave to
be substituted for FMLA leave used to care for a parent?)
)

Y6[) !"#$%&%"%&'() '*) 5,&-) ,669"/-) vacation, personal, or medical/sick leave) ;,N) #/) ;,-/) *'9) ,(N) Y'%8/9H&$/[) "(5,&-)
@K.L) J/,0/) (//-/-) %') care for a family member or the employee's own serious health condition?) !"#$%&%"%&'() '*)
5,&-)$&6QS;/-&6,J)J/,0/);,N)#/)/J/6%/-)%')%8/)/a%/(%)%8/)6&96";$%,(6/$);//%)%8/)/;5J'N/9X$)"$",J)9/:"&9/;/(%$)*'9)%8/)
"$/)'*)$&6QS;/-&6,J)J/,0/?)An employer is not required to allow substitution of paid sick or medical leave for unpaid
FMLA leave "in any situation" where the employer's uniform policy would not normally allow such paid leave?)L()
/;5J'N//G)%8/9/*'9/G)8,$),)9&I8%)%')$"#$%&%"%/)5,&-);/-&6,JS$&6Q)J/,0/)%')6,9/)*'9),)$/9&'"$JN)&JJ)*,;&JN);/;#/9)'(JN)&*)%8/)
/;5J'N/9X$) J/,0/) 5J,() ,JJ'H$) 5,&-) J/,0/) %') #/) "$/-) *'9) %8,%) 5"95'$/?) !&;&J,9JNG) ,() /;5J'N//) -'/$) ('%) 8,0/) ,) 9&I8%) %')
$"#$%&%"%/)5,&-);/-&6,JS$&6Q)J/,0/)*'9),)$/9&'"$)8/,J%8)6'(-&%&'()H8&68)&$)('%)6'0/9/-)#N)%8/)/;5J'N/9X$)J/,0/)5J,()?)?)?)?))
)

Y/[) Paid vacation or personal leaveG) &(6J"-&(I) J/,0/) /,9(/-) '9) ,669"/-) "(-/9) 5J,($) ,JJ'H&(I) j5,&-) %&;/) '**Gj) ;,N) #/)
$"#$%&%"%/-G) ,%) /&%8/9) %8/) /;5J'N//X$) '9) %8/) /;5J'N/9X$) '5%&'(G) *'9) any qualified FMLA leave?) No limitations may be
placed by the employer on substitution of paid vacation or personal leave for these purposes?
)

Y*[)U*)(/&%8/9)%8/)/;5J'N//)('9)%8/)/;5J'N/9)/J/6%$)%')$"#$%&%"%/)5,&-)J/,0/)*'9)"(5,&-)@K.L)J/,0/)"(-/9)%8/),#'0/)
6'(-&%&'($),(-)6&96";$%,(6/$G)%8/)/;5J'N//)H&JJ)9/;,&()/(%&%J/-)%'),JJ)%8/)5,&-)J/,0/)H8&68)&$)/,9(/-)'9),669"/-)"(-/9)%8/)
%/9;$)'*)%8/)/;5J'N/9X$)5J,(?)
)

YI[) U*) ,() /;5J'N//) "$/$) 5,&-) J/,0/) "(-/9) 6&96";$%,(6/$) H8&68) -') ('%) :",J&*N) ,$) @K.L) J/,0/G) %8/) J/,0/) H&JJ) ('%) 6'"(%)
,I,&($%)%8/)W<)H//Q$)'*)@K.L)J/,0/)%')H8&68)%8/)/;5J'N//)&$)/(%&%J/-?)@'9)/a,;5J/G)5,&-)$&6Q)J/,0/)"$/-)*'9),);/-&6,J)
6'(-&%&'() H8&68) &$) ('%) ,) $/9&'"$) 8/,J%8) 6'(-&%&'() -'/$) ('%) 6'"(%) ,I,&($%) %8/) W<) H//Q$) '*) @K.L) J/,0/) /(%&%J/;/(%?
)

Y8[) V8/() ,() /;5J'N//) '9) /;5J'N/9) /J/6%$) %') $"#$%&%"%/) 5,&-) J/,0/) Y'*) ,(N) %N5/[) *'9) "(5,&-) @K.L) J/,0/) "(-/9)
6&96";$%,(6/$) 5/9;&%%/-) #N) %8/$/) 9/I"J,%&'($G) ,(-) %8/) /;5J'N/9X$) 59'6/-"9,J) 9/:"&9/;/(%$) *'9) %,Q&(I) %8,%) Q&(-) '*) J/,0/)
,9/) J/$$) $%9&(I/(%) %8,() %8/) 9/:"&9/;/(%$) '*) @K.L) Y/?I?G) ('%&6/) '9) 6/9%&*&6,%&'() 9/:"&9/;/(%$[G) '(JN) %8/) J/$$) $%9&(I/(%)
9/:"&9/;/(%$);,N)#/)&;5'$/-?)L()/;5J'N//)H8')6';5J&/$)H&%8),()/;5J'N/9X$)J/$$)$%9&(I/(%)J/,0/)5J,()9/:"&9/;/(%$)&()
$"68) 6,$/$) ;,N) ('%) 8,0/) J/,0/) *'9) ,() @K.L) 5"95'$/) -/J,N/-) '9) -/(&/-) '() %8/) I9'"(-$) %8,%) %8/) /;5J'N//) 8,$) ('%)
6';5J&/-)H&%8)$%9&6%/9)9/:"&9/;/(%$)'*)@K.L?)P'H/0/9G)H8/9/),669"/-)5,&-)0,6,%&'()'9)5/9$'(,J)J/,0/)&$)$"#$%&%"%/-)*'9)
"(5,&-)@K.L)J/,0/)*'9),)$/9&'"$)8/,J%8)6'(-&%&'(G),()/;5J'N//);,N)#/)9/:"&9/-)%')6';5JN)H&%8),(N)J/$$)$%9&(I/(%);/-&6,J)
6/9%&*&6,%&'() 9/:"&9/;/(%$) '*) %8/) /;5J'N/9X$) $&6Q) J/,0/) 59'I9,;?) !//) BB) C<D?OE<YI[G) C<D?OEDY/[) ,(-) C<D?OEcY6[?
)
!"#$%&%"%&'()'*)+,&-)./,0/)11)23.)4'5&67)2)
)
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)

Y&[) !/6%&'() FY'[) '*) %8/) @,&9) .,#'9) !%,(-,9-$) L6%) Y@.!L[) 5/9;&%$) 5"#J&6) /;5J'N/9$) "(-/9) 59/$69&#/-) 6&96";$%,(6/$) %')
$"#$%&%"%/)6';5/($,%'9N)%&;/)'**),669"/-),%)'(/),(-)'(/18,J*)8'"9$)*'9)/,68)'0/9%&;/)8'"9)H'9Q/-)&()J&/")'*)5,N&(I)6,$8)
%'),()/;5J'N//)H8/()%8/)/;5J'N//)H'9Q$)'0/9%&;/)8'"9$),$)59/$69&#/-)#N)%8/)L6%?)?)?)Compensatory time off is not a
form of accrued paid leave that an employer may require the employee to substitute for unpaid FMLA leave?)The
employee may request to use his/her balance of compensatory time for an FMLA reason?)U*)%8/)/;5J'N/9)5/9;&%$)
%8/) ,669",J) %') #/) "$/-) &() 6';5J&,(6/) H&%8) 9/I"J,%&'($G) <=) >@A) DDO?<DG) %8/) ,#$/(6/) H8&68) &$) 5,&-) *9';) %8/) /;5J'N//X$)
,669"/-)6';5/($,%'9N)%&;/)j,66'"(%j);,N)('%)#/)6'"(%/-),I,&($%)%8/)/;5J'N//X$)@K.L)J/,0/)/(%&%J/;/(%?)
)

!"#$%&%"%&'()'*)+,&-)./,0/)11)23.)4'5&67)2)
)
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MATERIALS CITED IN COMMENTS RESPONDING TO THE RFI7
)
Cases
!) Santosuosso v. NovaCare Rehab.G)Tc<)@?)!"55?)<-)D=E)Y2?\?Z?)<EEc[?)
!) Brotherhood of Maint. of Way Employees v. CSX Transp., Inc?G)\'?)EO>=TW=, <EED)b?!?)
2&$%?).h]U!)OF=DE)Y\?2?)UJJG)2/6?)<CG)<EED[G)aff’dG)TFC)@?O-)CWT)YF%8)>&9?)<EEF[?)
!) Solovey v. Wy. Valley Health Care Sys?G)O=c)@?)!"55?)<-)DOT)YK?2?)+,?)<EED[?)
)
DOL Opinion Letters & Guidance
!) 2/5R%)'*).,#'9)35&(&'()./%%/9G)@K.L1CW)YZ"(/)WCG)W==c[G)
8%%57SSHHH?-'J?I'0S/$,SH8-S'5&(&'(S@K.LS59&'9<EE<S@K.L1CW?8%;?)
!) 2/5R%)3*).,#'9)35&(&'()./%%/9G)@K.L1cW)YK,N)W<G)W==D[G)
8%%57SSHHH?-'J?I'0S/$,SH8-S'5&(&'(S@K.LS59&'9<EE<S@K.L1cW?8%;?))
)
)
)
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